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r Matters of trust 
23rd annual Convocationjocuses on 
issues in estate practice 
Perhaps it was the prospect of Continuing Legal Education credit, a first for the event. Pe rhaps it was the complexity and importance of the topic: 
"Who Do You Trust? Current Problems 
in Trust and Estate Practice." Wh atever 
the reason, UB Law School's 23rd annu-
al Alumni Convocation drew the largest 
crowd in its his tory to the Hyatl 
Regency Buffalo on Nov. 14, 1998. 
Six speakers provided perspectives 
on the always-changing world of pro-
bate, an area of the law with far-reaching 
impact on many areas of practice. With 
the widespread populari ty of such instru-
ments as living trusts, practitioners are 
challenged to keep up with the details of 
the law to ensure that their cl ients can 
achieve the ir goals through effective 
estate planning . 
The program, moderated by 
Kenneth A. Manning '77, a partne r in the 
law firm of Phillips, Lytle, Hitchcock, 
Blaine & Huber. began with a discussion 
of non-probate assets by Michae l J. 
Ryan , a member of the Edward C. 
Cosgrove law firm. These, Ryan said, 
include such assets as a bank account 
with joint ownership, with right of sur-
vivorship - when one account holde r 
dies, the asset passes to the survivor and 
thus does not pass th rough the estate 
for probate. Another example would be a 
lif(' insurance benefit paid to a surviving 
spouse. 
These non-probate assets. l~yan 
sa id. "can wreal< havor on a carefully 
drawn will or C'Stalc· plan." He· r it<-d the 
cas<' of a couple· with few assPts but two 
young childn·n. who wished to C'stablish 
a trust for lhC' chilcln·n in thC' Pvent of 
tlw pan·nt s' d<·ath. A life insuram·p puli-
l'Y that nanws tlwm as b<·uc·lil·iari<>s. h~· 
said . may n<·){al<· th1· n tr<>fully construct-
Peter J. Bre!•rwka '68 
e el provisions of the trust- such as the 
ages when the children would have 
access to tl1e money. "'fhe estate can go 
up exponentially with an insurance bene-
lit," he said. "Withou t the proper bene fi-
ciary desig natrons, you can have some 
very serious consequences or at least 
disruption." 
In addition. there are tax conse-
quences to conside r, Ryan said. He cited 
the case of one estate that consisted 
a lmost entirely of annuities payable to a 
number of diffe rent beneficiaries. But . 
bc•rause annuities do not pass through 
tlw «:>stale, "there was no mon{'y left to 
pay the expenses and taxes." 
Susan J. Egloff. court attornPy-refcr-
<'t' of the Eric· County Surrogate's Court, 
spoke on that court's role in posl-
mort<•m planning. Ambigui ties and 
e rrors in wills, she said, sometimes can 
be corrected after the testator's death. 
She distinguished between two methods 
of correcting e rrors, reformation and 
construction. Reformation, she said, is 
"the substantial rewriting of an irrevoca-
ble instrument. It is very much tax-dri-
ven." The court, she said, seeks to ascer-
tain the intention of the testator, and 
New York State law presumes that he 
intended to take full advantage of any 
tax savings avai lable. By contrast, Egloff 
said, construction is a change in a will or 
trust agreement that results in no tax 
consequences. Courts have been re luc-
tant to change the terms of a will, s he 
noted. 
Egloff gave the example of a man 
who had sold his business to his two 
sons fo r what he thoug ht was fair mar-
ket value , then set up an annuity under 
which the sons made life time payments 
to the ir fa the r. When the man died. the 
Inte rnal Revenue Service a lleged that 
the ann uity payments were too small-
in e ffect, that the man had made a g ift ?f 
his business to his sons, and $250,000 111 
taxes were due on the estate . "We found 
no intent on the part of the man or his 
sons to defraud,'' Egloff said. "The 
accountant had used the wrong actuaria l 
tables. We reformed the will and were ,. 
able to escape those lax consequences. 
She also cautioned against use of 
mass-marked living trust agreements. 
saying that such a standa rdized .form 
makes it difficult to discern the rntent of 
the testator. 
Charles E. Milch '67. a partner in 
the firm of Gibson, McAskill & Crosby. 
spoke on discovery and reverse c~iscov­
<·r-y in Surrogate's Court proceedrng_s. 
Th<'SP Article 2 1 proc('edings. he sard. 
enable a fiducimv to recover property 
held by somcom: ('(se that is belipved to 
be the rightf·ul property of the estate. 
TI1e proceeding takes place in two phas-
es, he said. "The firs t phase is inquisitor-
ial. There is great latitude permitted; it 
can be a fishing expedition," he said. 
'The second phase is a hearing on the 
me rits, and all the rules of evidence 
apply. Both s ides have the right to trial 
by jury in this phase.'' T he burde n of 
proof. Milch said , is on the petitioner. 
UB Law Professor Ke nneth Joyce, a 
specialis t in laxation. estates and trusts, 
spoke in some detail on the recent "anti-
me rger" legislation in New York State. 
Unde r this statutory change to the New 
York EPTL, he said , the sole trus tee and 
the sole life time bene ficiary can be the 
same person - a s ituation prohibited 
unde r the law as it previously read . The 
change, he said, like ly will result in the 
increased use of the revocable lifetime 
tru st as a substitute for a wi ll and a 
means to avoid probate. 
John E. Spadafora '71. a partner in 
the law firm of Mutusick. Spadafora & 
Ven·astro, addressed the topic of pre-
marital and post-marital agreements and 
their impact on estates. He maintained 
that the key element in executing such 
an agreement is to define what is marital 
property and what is separate properly . 
The statute de fines what property falls 
under each of these categories, he said, 
but that designation can be changed in 
the pre-marital or post-marital agree-
ment. One issue that arises: As the mari-
tal partners' separate properly appreci-
ates, for example a mutual fu nd account, 
is that appreciation to be considered 
marital prope rty or separate property? 
Another issue is pe nsion rig hts, which 
for some clients may be U1eir major 
asset. In a second marriage, he said, the 
client may wish to assign his pension 
be ne fits to the childre n of his first mar-
riage. Child custody issues, he said, are 
another conte ntious area in such agree-
me nts. And "all of this," Spadafora 
noted . "is subject to the review of the 
trial judge at the time you present your 
agreement. " 
Peter J. Brevorka '68, of the law 
firm of Gibson, McAskill & Crosby, 
urged the audie nce, "If you have people 
coming into your office on anyU1ing mat-
rimonial, have them do some estate 
planning." He is often surprised, he said , 
by spouses who divorce but neglect to 
change U1e beneficiary designation on 
li.fe insurance policies or their pension 
plan. He noted a difficulty regarding 
pensions: iliat ERJSA does not recognize 
pre-marital agreements, only post-mari-
tal ones. "So what are you going to do?"' 
he asked. "You have a pre-marital ag ree-
ment in which U1e spouses say. we are 
going to waive U1e rig hts to each other's 
plans. One idea is to have the forms pre-
pared before the marriage, and once 
they are married have them come back 
down to the office and sign them." But at 
that point, he said, one spouse or the 
oU1er mig ht have second thoughts-
and the care fully constructed agreeme nt 
goes for naug ht. • 67 
